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The purpose of this column is to help you keep abreas! 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most receni 
court-martial orders and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Orders. These digests do not necessarily 
include every point of law covered by the original order 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMO authority in 
judicial proceedings. 


ACCRUED LEAVE 


@ The opinion of the JAG was requested as to 
whether a Naval Reserve officer is entitled to 
accrued leave during a period of active duty for 
training. In deciding this question, the con- 
trolling sections of the Armed Forces Leave Act 
of 1946 were cited. They provide, in substance, 
that members of the armed forces are entitled 
to 214 days of leave for each month of active 
service and further, that determination of the 
question of entitlement shall be made in accord- 
ance with regulations prescribed by the respec- 
tive Secretaries. 

The regulation that applies to this case is con- 
tained in Article C-6102 (1) of the Bureau of 
Naval Personnel Manual (1948) which provides: 

“Each member of the Naval Service shall be 
entitled to leave while on active duty (exclusive 
of periods of active duty of less than 30 days 
and exclusive of periods of active duty for train- 
ing ‘purposes only). .. .” 

Although the officer concerned had remained 
on active duty for more than 30 days, the orders 
under which he served clearly authorized “an 
extended period of training duty” and it was 
accordingly held that he was precluded from 
entitlement to accrued leave. 


COURT MARTIAL’ REPORTS 


The next issue of the JAG Journal will con- 
tain a description of the new method, uniform 
to all the armed services, of reporting court- 
martial decisions and opinons of the respective 
Judge Advocates General. Thereafter, CMR 
Digests will appear in this column. 
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LEGAL ASSISTANCE IN THE NAVY 


By RADM W. K. PHILLIPS, USN 
COMMANDANT, EIGHTH NAVAL DISTRICT 


it is believed by those administering the 
legal assistance program that this article 
illustrates what can be accomplished by legal 
assistance officers and their civilian col- 
lecgues, given the full support of their com- 
mendant. The result: a beneficial circle 
wherein a legal office is placed in a position 
to materially forward the aims of a comman- 
dant, who in turn is able to demonstrate to 
a grateful public what the Navy can do and 
is doing for its own. 





HE FACT THAT A HIGH DEGREE of 

recognition has been given the legal-assist- 
ance program of the Eighth Naval District by 
those officers having the prime responsibility 
for the administration of that program for the 
Navy places upon the commandant the duty of 
making some frank comments on that program 
and its value to the Navy. This I am pleased to 
do and I hope my expressions on this subject 
will be of interest to all of the legal officers, 
legal-assistance officers and acting legal-assist- 
ance officers who have responsibilities in this 
matter. It is hoped, too, that my remarks may 
be of some interest to officers in positions like 
my own who exercise commands in the field. 
It should always be remembered that the real 
beneficiary of a properly administered legal- 
assistance program anywhere in the far flung 
Naval Establishment is the Navy itself. 

My comments will be limited to the affairs of 
this program in the Eighth Naval District since 
I assumed command here on 15 June 1950. At 
the outset I wish to record that upon reporting 
I found the legal-assistance program in the dis- 
trict had been in continuous and successful oper- 
ation since its creation, and it was operating to 
the full degree and purpose planned for it origi- 
nally. From my predecessor I inherited, and 
have been pleased indeed to have been able to 
retain, both my district legal officer and my dis- 
trict legal-assistance officer. 
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The Korean incident occurred a matter of a 
few days after my reporting here. My officers 
in charge of the legal-assistance program antic- 
ipated at once that there would be a great ex- 
pansion in the needs for their services brought 
about by the increase of Naval personnel which 
would follow. They promptly extended the 
availability of the services of this program 
throughout the district by having created addi- 
tional legal-assistance offices in all commands 
throughout the district, and they greatly ex- 
tended the personal and professional services 
rendered by them. There were immediately 
large enlistments into the Naval service 


throughout the district and promptly the Re- 
serve-recall program in this district with a very 
large Reserve strength was put into action. 
These additions in numbers greatly added to 
the clientele of the legal-assistance program 


here, for its services became available not only 
to Naval and Marine Corps personnel, including 
Reserves who had been called, but also, on the 
recommendation of the Judge Advocate Gen- 
eral, to personnel about to be called to duty, 
and the dependents of those members. It was 
found that many of our Naval and Marine Corps 
Reservists upon being called or recalled to duty 
were confronted with serious problems concern- 
ing their civil obligations in matters of leases, 
rents, evictions, installment-purchase contracts, 
conditional sales, suits, judgments and related 
subjects. These problems become very harass- 
ing and perplexing to any persons when they 
are uninformed, or misinformed on the rights 
and benefits available to them under existing 
law. Today every set of orders issued by this 
headquarters to these Reserves being called or 
recalled to duty contains a letter from the com- 
mandant explaining briefly the rights and bene- 
fits of the Soldiers’ and Sailors’ Civil Relief Act 
of 1940, as amended, and expresses the avail- 
ability to the Reserves affected, and their de- 
pendents, of the services of the legal-assist- 
ance program of this district. Naturally, this 
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brought about a considerable volume of work 
and an opportunity for service by the district 
legal-assistance officer here at headquarters. 

The main lesson learned in the expansion of 
the program mentioned above and its attendant 
expansion of needful services to the clients of 
that program was the wisdom of following not 
only the letter but the spirit of the charter of 
the legal-assistance program contained in the 
directive by the Secretary of the Navy. I refer 
particularly to what is to me an implied require- 
ment on the qualifications of a legal-assistance 
officer: That the officers assigned to the legal- 
assistance offices should possess sufficient ma- 
turity and legal experience to inspire confidence 
and to discharge their duties efficiently. By 
choosing officers of this caliber there will be 
appointed not only lawyers who have the highest 
degree of professional responsibility as lawyers 
but officers who fully recognize and appreciate 
all of the obligations of an officer in the Navy or 
Marine Corps and who bring to their tasks a 
strong professional and personal integrity. The 
fact that the expanded program was accom- 
plished without any additional personnel and 
with a very nominal expenditure of funds dem- 
onstrates that the principal expansion was in 
the personal and professional services of the 
officers who handled the cases. The services 
rendered are a morale factor which cannot be 
overemphasized. 

It is already recognized throughout the Naval 
Service that where the legal-assistance program 
had functioned properly the morale of personnel 
has improved and disciplinary problems have 
been reduced. No proof is required that a 
strong and good morale is the greatest means to 
reduce disciplinary problems. Morale is a qual- 
ity not easily defined but the accepted naval 
thought on the subject is that morale cannot be 
compelled and it is an attainment of the result 
of attention given to all details of an operation 
or command. When morale troubles are de- 
tected in early stages and relieved, those trou- 
bles disappear and the gift of morale is often 
brought about. Few elements create more 
trouble to morale than personal legal difficulties 
of military personnel and their dependents. 
When a military man is far from home and his 
dependents have personal legal difficulties at 
home that man can easily become the bad apple 
in the command’s morale barrel. When that 
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man or his dependent can have his personal le al 
problem solved by a legal-assistance officer the 
program has immediately made a sizable con- 
tribution towards the gift of a good morale to 
that man’s ship or station. 

Another strong lesson learned is that after 
the right people are assigned to the legal-assist- 
ance program the confidential and privileged 
relationship between legal-assistance officers 
and their clients should be maintained stric'ly. 
A firm observance of this rule is essential in 
order to maintain confidence in the integrity 
and to insure all naval personnel, regardless of 
rank or grade, that they may disclose frankly 
and freely the facts of their problem to the offi- 
cers assigned to handle their cases without any 
worry that their confidences will be used in any 
manner other than to the advantage of them- 
selves and the relief of their problems. Since 
we have followed a strict observance of that 
rule in this district the commandant knows very 
little of the nature of the manifold problems 
handled by his legal-assistance officers. Never- 
theless some of the clients and primary bene- 
ficiaries of the services of the program have 
made the commandant aware of the high degree 
of appreciation that they have for the services 
rendered them. An example which is recalled 
is the case of three widows of naval officers 
whose lives were lost in a crash of a naval plane 
in operation here in this district recently. One 
of the widows requested the services of one 
of my legal-assistance officers. Her problems 
were many and highly complicated. They were 
handled so promptly and so well that the other 
ladies followed her example and utilized those 
services themselves. The expression of their 
thanks to the commandant was such as to re 
mind him that the legal-assistance program is 
one of the best means readily available for the 
Navy to use in taking care of its own. 

Other examples are found in numerous cases 
where the district legal-assistance officer who 
serves also as the program officer for the volun- 
teer law component of the district, had available 
to the program for ready reference the services 
of many Reserve officer-lawyers who because of 
their great interest in naval matters made their 
services available to the legal-assistance pro- 
gram prior to the recent implementation of this 
program by the American Bar Association. 

(Continued on page 22) 


JAG JOURNAL 





legal 
r the 

con- 
ule to 


after 

Ssist- 

legred 

ficers 

‘ici ly. 

ial in 

grity 

ass of 
ankly 

e offi- 
it any 
n any 
them- 
Since 

F that 
S$ very 
blems 
Vever- 
bene- 

_ have 
legree 
rvices 
called 
fficers 
| plane 
One 

»f one 
yblems 
y were 
» other 
| those 
their 
to re- 

ram is 
for the 


S cases 
ar who 
-volun- 
railable 
ervices 
ause of 
le their 
ce pro- 
of this 
ciation. 


JURNAL 


ADMINISTRATION OF MILITARY LAW 


The following is the full text of a recent ad- 


dress given by Gov. Paul A. Dever, of Massa-: 


chusetts, to the graduating class of the School 
of Naval Justice, Newport, R. |. It appears 
here by permission of Governor Dever. 





APTAIN HAMILTON, MR. MAYOR, CAP- 
TAIN MOTT, distinguished guests and 
students of the School of Justice—I always wel- 
come an opportunity to meet with the Navy be- 
cause I consider myself a part of it and it a part 
oi me. 
war, and John Fox of my staff—who is here 
with me today—is also an ex-naval officer. I 
said ex—that isn’t quite correct; both John and 
I have retained our Reserve status and our 
direct concern for the welfare of the Navy. 

I consider a Code of Justice for the Armed 
Services to be an important and essential ele- 
ment in the National Security picture. The 
reason for this is readily apparent to any stu- 
dent of the histories of Nations and their Armies 
and Navies. An efficient Navy demands effi- 
cient personnel and I think it fair to say that 
efficiency of personnel stems from two inter- 
locking and basic elements—discipline and 
morale. A good system of discipline begets 
good morale—contrariwise—without proper 
disciplinary control of an armed force you in- 
vite demoralization and defeat. 

A vital factor in the maintenance of disci- 
pline and morale, and hence efficiency is naval 
justice. It is a subject in which all members of 
the naval service must and should take an inter- 
est because you are—in a sense—individually 
and collectively its administrators. The ad- 
ministration of discipline and justice in the 
Navy is an all hands job and one in which all 
officers should maintain a lively interest. It is 
just as, if not more, important than seaman- 
ship, gunnery, or amphibious know-how. 

Like all of you, I had a working knowledge of 
the Navy’s disciplinary and judicial system as it 
operated under the old articles for the govern- 
ment of the Navy. Unlike you, however, I have 
not been educated or trained in the new Uni- 


SEPTEMBER 1951 


I served with the Navy during the last : 


form Code of Justice. I imagine the state of 
my ignorance on the subject is not unlike that 
of the large bulk of naval officers in the fleet. 
I doubt very much that the people that man the 
ships in the Far Eastern Theater have been 
able to spare much time to absorb the techni- 
calities and nuances of a completely new disci- 
plinary and judicial system. Yet, to do their 
job well, they must gain a working knowledge 
of this new set of tools Congress has placed in 
their hands. That’s where you come in—that’s 
where the training and education you have re- 
ceived here will benefit those who cannot come 
in person. Do not take that responsibility 
lightly. 

Since I have already admitted my ignorance 
on the details of the new Uniform Code of Mili- 
tary Justice, it would not become me to attempt 
to explain its provisions. I have more than a 
bowing acquaintance, however, with the general 
subject of laws—as well as their administration 
and enforcement. A few general remarks on 
the subject would not seem, therefore, out of 
order or inapplicable to your particular problem. 

I think it might be profitable for a moment 
to examine the reasons why Congress has seen 
fit to give you a new code. You may assume 
first that there must have been defects in the 
old law—Congress does not initiate legislation 
without cause or impetus. No legislative body 
does. The mere fact that no major changes 
were made in the articles for the government of 
the Navy since 1862, would be enough to 
convince me, without more, that the basic law 
needed an overhauling and a modernization. 
That is all the more true of a law which is one 
of the cornerstones of military life and efficiency. 

The recent war served to bring out and dram- 
atize the defects and short-comings of our mili- 
tary judicial systems. I regard it as high trib- 
ute to the men who administered naval justice 
under AGN that the system worked as success- 
fully as it did. The vast majority of them were 
motivated by a sincere regard for the funda- 
mental principles of justice and a conscientious 
desire to protect the rights of officers and en- 
listed men. But the tools they were forced to 
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use had flaws. They were not organically 
sound. Like any other law that has become out- 
moded, revisions were necessary if only to cor- 
rect the ravages of time. The law, like any 
other social institution must keep abreast of 
the time. The old and archaic must be elimi- 
nated; new provisions reflecting the prevailing 
spirit of the American people must be added. 

It has been my experience both as the Attor- 
ney-General and as Governor of the State of 
Massachusetts that the presence on the statute 
books of laws which have failed to remain cur- 
rent, represents a real handicap to the efficient 
administration of justice. This axiom is no less 
true in the field of military justice. 

The errors and inadequacies of military jus- 
tice which were emphasized by World War II re- 
sulted in the Uniform Code of Military Justice. 
In a literal sense the new law represents the will 
of the American people speaking through their 
chosen representatives. The new code was 


produced only after exhaustive surveys and 
studies. 

The Uniform Code of Military Justice repre- 
sents the combined efforts of not only the Con- 
gress and the military establishment, but also 
such nation-wide organizations as the American 
Bar Association, the American Legion, the 


VFW, and the National Guard Association. I 
can safely say that the new code which you will 
be called upon to administer is the outgrowth of 
the most comprehensive study of military jus- 
tice ever conducted in the history of our coun- 
try. The code itself offers ample evidence of the 
painstaking care that went into its preparation. 

I do not believe the Uniform Code of Military 
Justice is a perfect document. It has been my 
experience that very few laws, no matter how 
carefully drafted, are without defects, particu- 
larly if they represent radical departure from 
existing law. I do believe a law as carefully 
considered and drafted as this one has been 
represents a substantial improvement. Many 
of the flaws in the tools you had to work with 
in administering justice in the Navy have been 
corrected. However, that’s only the beginning. 
The mere law, in and of itself, is not an auto- 
matic guarantee that the disciplinary and ju- 
dicial system of the Navy will be improved. If 
there is one message I can bring you from my 
experience as a practising lawyer, and as a pub- 
lic servant, it is this: A law can be no better 
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than the qualities of those persons who admin- 
ister it. The great Chief Justice Charles Evans 
Hughes expressed my theme when he said, “For 
the law is naught but words, save as the law 
is administered’’. 

A law does not exist in a vacuum. The acid 
test of any statute is the manner in which it is 
applied to each and every fact situation that 
arises under its terms. Indeed, the very pro- 
visions of any law are largely meaningless until 
they are interpreted in light of specific facts. 
From actual experience, I can cite laws which 
surmounted the handicaps of faulty construc- 
tion and ambiguous language because they were 


efficiently and sympathetically administered. 


On the other hand, I know of no law which suc- 
cessfully overcame the obstacles of careless, 
unthinking administration. 

This, then, is the challenge and responsibility 
that must be faced by each and every one of 
you. There is no escaping its impact. The ad- 
ministration of justice in the Navy is properly 
the concern of the Navy as a whole. As dis- 
tinguished from the civilian judicial systems 
where the administration of justice is the par- 
ticular concern of the courts and the lawyers, the 
Navy draws upon all its officers, regardless of 
their training or educational background, to 
implement justice. Indeed, it can be properly 
asserted that the success of the new code rests 
in the main upon those who have had no special 
training in the field of law. In this sense, it 
will be your responsibility to carry the knowl- 
edge you have learned here at the School of 
Justice back to those in your commands who 
as yet have not been privileged to have received 
your special] training. 

But to return to the essence of my message— 
a law is no better than its administrators. Bear 
in mind constantly that each time you play a 
part in a case under the new code, be it that of 
investigating officer, counsel, or member of the 
court you are laying a small tile in a mosaic 
whose total effect will be to determine the suc- 
cess or failure of the new law. Each task, no 
matter how seemingly unimportant, contributes 
to the overall result. The fact that the Uni- 
form Code of Military Justice was brought 
about by a popular demand for improvement, 
and does, in fact, represent such improvement, 

(Continued on page 22) 
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GENERAL COURT-MARTIAL COURTROOM 


FOURTEENTH NAVAL DISTRICT HEADQUARTERS 





HE NEW SOUND-PROOF and air-condi- 

tioned courtroom at 14th Naval District 
Headquarters is designed for the maximum con- 
venience of those who participate in conducting 
trials. The witness sits on the left, in full view 
of the members and law officer, with the re- 
porter situated in the center. Tables for coun- 
sel and the accused are positioned directly fac- 
ing the members. Behind the railing (shown in 


foreground) are seats to accommodate from 30 
to 40 spectators. 

The room is located in close proximity to the 
District Legal Office for easy access to the law 
library and the offices of court personnel. 

This arrangement follows closely the one that 
was adopted by the School of Naval Justice, 
shown in the January 1951 issue of the JAG 
Journal. 





SEPTEMBER 1951 





CRIMINAL LAW NOTES - 





Prepared by the MILITARY JUSTICE DIVISION of the 


INTENT—a conviction for violating a statute pro- 
hibiting the knowing conversion of Government 
property does not require proof of a felonious intent. 


® In Morisette v. United States, a United 
States court of appeals case decided on 5 Febru- 
ary 1951 (187 F. 2d 427), the conviction of 
defendant Morisette for converting to his own 
use property of the United States was upheld. 
The facts adduced at trial showed that defend- 
ant, while hunting, came upon a pile of used 
bomb casings located on the Oscoda Air Base. 
The casings were the remains of practice bombs 
cleared from target areas some 4 years before. 
The defendant, who operated a junk business, 
loaded about 3 tons of casings on his truck, re- 
moved them from the Government reservation, 
and sold them later for approximately $84. The 
loading and removal was accomplished during 
daylight hours with no apparent attempt at 
concealment. No permission or authorization 
was given the accused to so remove the casings. 

The offense was charged under Title 18, sec- 
tion 641, United States Code Annotated, which 
provides: “Whoever embezzles, steals, purloins, 
or knowingly converts to his use or the use of 
another, or without authority sells, conveys or 
disposes of any . . ., or thing of value of the 
United States, or of any department or agency 
thereof. ... Shall be fined ... or impris- 
oned. ...” The appellant contended, in order 
to constitute a crime, that there must have been 
a felonious intent at the time the property was 
converted to his own use. The court, support- 
ing the trial court, rejected this theory, saying 
that the section above-quoted is not limited in 
coverage to embezzling, stealing, and purloining 
Government property, but also blankets the 
knowing conversion of such property by anyone 
to his own use, even though unaccompanied by 
a felonious or wrongful intent. The court said 
that the word “or” following “purloins” evinces 
the purpose of affording added protection 
against the taking of Government property. 
If Congress had intended to require knowing 
conversion to fall within the same category with 
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embezzlement, stealing, and purloining, the 
word “and” would have been used in tie 
statute. 

The court noted in passing that scienter is 
not an essential ingredient of all statutory 
crimes defined by Congress. 

There was a strong dissent delivered by Mc- 
Allister, Circuit Judge, who convincingly ar- 
gued that the use of the word “knowingly” in 
the statute, requires that the act be accompa- 
nied by an evil intent or bad purpose. He con- 
cluded that the trial court erred in refusing to 
permit the jury to consider the issue as to 
whether the property had been taken innocently 
or with felonious intent. 


HABEAS CORPUS—in a naval court-martial, the 
fact that consolidation of four rape charges together 
with a desertion charge might have tended to 
prejudice the trial court, or that each charge of rape 
might have been considered as corroborative evi- 
dence of the commission of the others, did not give 
the Federal courts jurisdiction to interfere by habeas 
corpus. 


@ In Kuykendall v. Hunter (187 F. 2d 545), 
a court of appeals habeas corpus case decided 
on 1 March 1951, the appellant had been tried 
by the Navy before a general court-martial. He 
was charged with Desertion in Time of War, 
Rape (four specifications), Theft (six specifi- 
cations) and Conduct to the prejudice of Good 
Order and Discipline (six specifications). He 
was found guilty on all specifications except 
four specifications of Theft and two specifica- 
tions of Conduct prejudicial to Good Order and 
Discipline. He was sentenced to be reduced to 
the rank of private, to be confined for the rest 
of his natural life, and to suffer all other acces- 
sories of said sentence. The Acting Secretary 
of the Navy set aside the findings on two of the 
Theft specifications and on two specifications of 
the charge of Conduct to the prejudice of Good 
Order and Discipline. 

In his brief, the appellant contended that the 
basic error committed was the deprivation of 
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due process of law in his Navy trial, in the 
joining of four charges of rape, and trying the 
petitioner upon all four at once. 

The court held that while the requirements of 
military trials are not the same as in civil courts, 
the fundamental elements of fairness essential 
to the very concept of justice must be observed 
there as well as in civil courts. If a number of 
separate offenses are of such a nature that their 
joinder in a single trial does violence to this 
jundamental concept of a fair trial, then they 
may not be so joined notwithstanding the pro- 
visions of Naval Courts and Boards, 1937. 

The court went on to hold that if there is a 
cenial of due process, it must appear in the 
trial proceedings themselves. It is not sufficient 
that the consolidation of four rape charges to- 
gether with a desertion charge might tend to 
prejudice the trial court or that each charge of 
rape might be considered as corroborative evi- 
dence of the commission of the other. It must 
affirmatively appear that this result followed. 
Kiven though appellant had been tried on but 
a single charge of rape, evidence of the other 
rapes might have been introduced to establish 
intent. The court finally said it had no juris- 
diction to interfere by habeas corpus under the 
circumstances. 


VARIANCE—variance between pleading and 
proof is not fatal if defendant was not misled and 
he is protected from double jeopardy. 


® In Smiley v. United States, a United States 
court of appeals case decided on 19 January 
1951 (186 F. 2d 903), the appellant sought a 
rehearing and a motion to remand his convic- 
tion of fraudulently representing himself to be 
a citizen of the United States. 

Smiley was convicted under a charge of hav- 
ing made false statements of citizenship to one 
Siu, a deputy sheriff of Los Angeles, Calif., in 
response to questions contained in a form used 
for booking purposes after arrest. The evi- 
dence adduced at trial revealed that the alleged 
false answers were, in fact, given to another 
deputy sheriff, one Hopkins, who completed the 
form. Siu, though present in the room a part 
of the time, did not hear the false answers. 

Defendant’s theory at trial was “that no 
crime had been committed because the person 
to whom the false representations were made 
was not one having a legal right to ask the 
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question in furtherance of official authority and 
authorized by a law which imposed a duty on 
the questioned individual to answer’. In exam- 
ining the question of variance between pleading 
and proof the appeal court said that this theory 
of the defendant made it evident that the vari- 
ance was not of such a nature that the defend- 
ant was misled at trial. Rule 52 (a), Rules of 
Criminal Procedure, 18 U. S. C. A. provides: 
“Any error, defect, irregularity or variance 
which does not affect substantial rights shall be 
disregarded.” Under the theory advanced by 
the defendant, the court said that it is apparent 
that the same defense would have been made 
had Hopkins been named in the indictment. 
Regarding the protection of the defendant 
from another prosecution for the same offense, 
the court noted that the document which con- 
tained the false statement was introduced into 
evidence. With this available to definitely es- 
tablish the time and place of the crime charged 
the court found that there would be no diffi- 
culty in showing former jeopardy were another 
prosecution attempted. 


REBUTTAL EVIDENCE—when testimony of a 
prosecution witness is contradicted by defendant, 
the witness for prosecution may be recalled to rebut 
defendant's evidence and in so doing the witness 
may contradict his own previous testimony. 

IMPEACHMENT—when a proper foundation has 
been laid on cross-examination of a witness, the 
party cross-examining is not concluded by the wit- 
ness’ denials, but may bring contradictory evidence 
if the evidence is directly relevant to a material 
issue in the case. 

IMPEACHMENT—permitting a witness who has 
testified falsely, to retake the stand and retract 
such false testimony is not impeachment and is 
not in violation of the general rule that a party is 
not permitted to impeach the credibility of his own 
witness. 


® In Humes v. United States, decided on 29 
January 1951 (186 F. 2d 875), a United States 
court of appeals had before it an appeal from 
a conviction in the district court for making 
and presenting to the Veterans Administration 
a subsistence allowance claim containing false 
and fraudulent statements. 

In the trial court the Government alleged that 
defendant Humes had stated in his subsistence 
allowance claim that “he had a child named 
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Grace Soares Humes, born December 24, 1945, 
at Recife, Brazil, and that said child was living 
with its mother in Brazil at an address un- 
known” to Humes; and that Humes knew such 
statements were false and fraudulent. 

In 1944, while Humes was stationed in Brazil, 
a marriage ceremony purporting to unite 
Humes and one Gercina Soares in marriage was 
performed. At that time Gercina had a prior 
existing husband but Humes had no knowledge 
of the fact. In December 1948, Humes obtained 
a judgment in a Colorado court annulling the 
purported marriage between himself and Ger- 
cina. 

In establishing a prima facie case against 
Humes in the present case, the Government 
called Gercina as a witness and she testified that 
she had given birth to no children in 1945. On 
cross-examination Gercina was asked by de- 
fendant if she had written to him after he had 
left Brazil that a child had been born to her in 
Brazil which she had named Grace Soares 
Humes. This she denied but stated that “she 
did write some letters about a doll baby which 
she named Grace and he might have understood 
her to refer to a baby”. 

Humes testified in his own defense that he 
had received two such letters from Gercina in 
1946 and 1947. These letters were offered in 
evidence and received by the court. They were 
written by Gercina and could give the impres- 
sion that Gercina was the mother of a child 
named Grace. On cross-examination by the As- 
sistant United States Attorney, defendant de- 
nied that in January 1950, he had requested or 
made any efforts to coerce Gercina into writing 
such letters and denied that these particular 
letters were written by Gercina at his request 
in January 1950. 

After the defense had rested, the Government 
recalled Gercina as a witness in rebuttal. She 
testified she had made false statements in her 
previous testimony and that she desired to cor- 
rect them by telling the truth. Over objection 
that it was improper rebuttal, she was permitted 
to testify that defendant had come to her apart- 


ment in January 1950, and requested her t» 
write such letters and that under threats an 
coercion she had finally consented. She further 
testified that the two letters on which defendant 
relied were the letters she had written at tha: 
time. The Government produced additional ev:- 
dence corroborating Gercina’s rebuttal testi- 
mony. 

On the appeal, Humes urged that the testi- 
mony of Gercina, adduced when she was recalled 
as a witness, was improper rebuttal. He fur- 
ther urged that the rebuttal testimony was in- 
admissible on the ground that the Governmen: 
was seeking to impeach its own witness when it 
recalled Gercina. 

The court held that the testimony of Gercina, 
when she was recalled, was admissible for two 
purposes. First, it was admissible for the pur- 
pose of disproving the testimony of defendant 
with respect to the two letters. Second, a 
proper foundation for impeachment of Humes’ 
testimony had been laid in the cross-examina- 
tion of Humes, and Gercina’s testimony was ad- 
missible to impeach Humes’ testimony with re- 
spect to the two letters. The evidence did not 


relate to a collateral matter but was directly 
relevant to a material issue and therefore the 
Government was not precluded from contradict- 


ing defendant Humes’ denials on cross-examina- 
tion, by additional evidence. 

The court further held that to permit a wit- 
ness to admit he testified falsely and to correct 
his previous false testimony is not impeachment 
of the witness by the party who called him but 
a voluntary recantation by the witness. 
Whether or not such testimony is to be per- 
mitted is a matter resting in the sound discre- 
tion of the trial court, but in the exercise of 
this discretion, the trial court should allow such 
testimony where the surrounding facts and cir- 
cumstances tend to establish that the previous 
testimony was false and the testimony given by 
the witness, when recalled, is true. 

The court of appeals found no prejudicial er- 
ror and the conviction was affirmed. <¢ 
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PROVISIONS OF MCM, US, 1951, THAT APPLY TO 
SUMMARY COURTS-MARTIAL 


PREPARED BY THE 


LEGAL OFFICE AIR FMFLANT AND 2 MAW 


¢“\N READING THE MANUAL for Courts- 

Martial, you will find that the question fre- 
cuently arises as to whether a given provision 
coes or does not apply to summary courts- 
martial. 

A specific hint of this general problem can be 
iound in paragraph 79a: “Unless otherwise 
stated, the procedure prescribed for a general 
court-martial will, when applicable, serve as a 
guide for a summary court-martial.” [Italics 
supplied. ] 

The tabulation that follows these introductory 
remarks has been prepared to assist you in de- 
termining to what extent the text and appen- 
dices of the Manual deal with the summary 
court-martial. It will enable you to cross-check 
the results of your own reading in the Manual, 
and will serve as an approximate guide for per- 
sonnel charged with summary court-martial 
responsibilities. 

Where a chapter of the manual is referenced 
without a breakdown of its individual para- 
graphs, the entire chapter is considered to be 
substantially applicable to summary courts- 
martial. The same is true with respect to a 
given paragraph and its subparagraphs. 

Where provisions in the Manual are affected 
by sections of the Naval Supplement, reference 
thereto is made parenthetically. 

An item that is italicized in the tabulation is 
considered to be one that will be involved in an 
average summary court-martial. Applicability 
of other items will depend on the nature of the 
particular case or the circumstances attending it. 





Page ix—EXECUTIVE ORDER 10214 
Chapter II—COURTS-MARTIAL 

3. Classification. 

4. Composition. 
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a. Who may serve as members (applies in 
part). 

b. Number of members. 

c. Rank of members. 

d. Qualification of members. 

f. Appointment of members... from other 
commands of the same armed force. 

g. Appointment of members... from other 
armed forces. 


Chapter III—_COURTS-MARTIAL 
5. Convening authorities. (0102 NS, MCM.) 
c. Summary courts-martial. 
7. Appointment of reporters and interpre- 
ters. (0103 NS, MCM.) 


Chapter IV—JURISDICTION OF COURTS- 
MARTIAL 
8. Sources, nature, and requisites. 
9. Jurisdiction as to persons. 
10. Jurisdiction as to contempts. 
11. Termination of jurisdiction. 
12. Exclusive and nonexclusive jurisdiction. 
13. Reciprocal jurisdiction. 
16. Jurisdiction of summary courts-martial. 
Chapter V—APPREHENSION AND RE- 
STRAINT 
Note.—Generally speaking, there is no need to relate 
this chapter to a particular type of court-martial or 
punishment. However, attention is invited to the 
specific reference to trial by summary court-martial 
appearing in paragraph 18b (1). 
Chapter VI—PREPARATION OF CHARGES 
Chapter VII—SUBMISSION OF AND AC- 
TION UPON CHARGES 
29. Initiating and preferring charges. 
30. Basic considerations. 
31. Action by a person having knowledge of a 
suspected offense. 
32. Action by commander exercising imme- 
diate jurisdiction under Article 15. 
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33. Action by officer exercising summary 
court-martial jurisdiction. (0121 NS, MCM.) 
35. Action by officer exercising general court- 
martial jurisdiction. 
a. General. 
Chapter VIII—APPOINTMENT OF COURTS- 
MARTIAL 


36. Appointing orders. 
a. General. 
b. Form and content. 
c. Selection of personnel. 
(1) General. 
37. Changes in personnel. 
a. General. 
ce. Manner in which effected. 
(1) Formal changes. 
38. Instructing personnel of court. 
Chapter IX—PERSONNEL OF COURTS- 
MARTIAL 
49. Reporter. (0103 NS, MCM.) 
50. Interpreter. (0103 NS, MCM.) 
51. Guards, clerks, orderlies. 
Chapter X—GENERAL PROCEDURAL 
RULES 


52. Reference to convening authority. 
53. Miscellaneous matters. 
ce. Joint and common trials. 
e. Spectators; publicity. 
MCM.) 
f. Witnesses. 
g. Opportunity to present and support con- 
tentions. 
h. Explanation of rights of accused. 
i. Right of accused to interpreter. 
54. Introduction of evidence. 
55. Action when evidence indicates an offense 
not charged. 
56. Withdrawal of specifications. 
58. Continuances. 


Chapter XI—ORGANIZATION OF THE 
COURT AND ARRAIGNMENT OF THE 
ACCUSED 


59. Assembling the court. 


(0105 NS, 


60. Attendance and security of the accused. 


61. Preliminary organization of the court. 
d. Swearing reporter and interpreter. 
Chapter XII—PLEAS AND MOTIONS 
66. General. 


67. Motions raising defenses and objections. 


68. Motions to dismiss. 
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69. Motions to grant appropriate relief. 
a. General. 
b. Defects in charges and specifications. 
d. Motion to sever. 
e. Miscellaneous motions for relief. 

70. Pleas. 

71. Motions predicated on the evidence. 


Chapter XIII—MATTERS RELATED TO 
FINDINGS AND SENTENCE 
74. Findings. 
a. General. 
b. Findings as to the specifications. 
c. Findings as to the charges. 
f. (3) Reason for finding. 
h. Statute of limitations. 
75. Presentencing procedure. 
a. General. 
b. Matter presented by the prosecution. 
(1) Date as to service. 
(2) Evidence of previous convictions. 
c. Matter presented by the defense. 
76. Sentence. 
a. Basis for determining. 
77. Conclusion of the trial. 


Chapter XIV—-PROCEDURE OF INFERIOR 
COURTS-MARTIAL 


79. Summary courts-martial. 
MCM.) 


Chapter XV—PROCEDURAL ASPECTS OF 
REVISION PROCEEDINGS, REHEAR- 
INGS, AND NEW TRIALS 

80. Revision. 
81. Rehearings and new trials. 
a. Related provisions. 
b. Procedure. 
c. Examination of record of former pro- 
ceedings. 
d. Sentence. 


Chapter XVI—RECORDS OF TRIAL 


83. Inferior courts-martial. 
e. Summary courts-martial. 


Chapter XVIII—INITIAL REVIEW OF AN 
ACTION ON RECORDS OF TRIAL 
84. Who may take action. 
a. General. 
b. Normal convening authority. 
c. Officer exercising general court-martial 
jurisdiction. 
86. Miscellaneous powers and duties of the 
convening authority. 


(0106 NS, 
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87. Examination of findings of guilty. 

88. Powers of the convening authority with 
respect to the sentence. (0109-0110-0111 NS, 
MCM.) 

89. Forms of action and related matters. 

90. Orders and related matters. 

e. Summary court-martial. 


91. Disposition of the record and related 
matters. 


c. Summary | court-martial. 
0:14 (b) NS, MCM.) 
Ciapter XVIII ACTION 


92. Ordering rehearing. 
93. Place of confinement. 


Chapter XIX—ACTION AFTER PROMUL- 
GATION 
94. Review of sentences and filing of records 
0! special and summary courts-martial. 
a. Review. 
(1) General. 
(2) Review of records of trial pursuant 
to Article 65c. (0107 NS, MCM.) 
b. Filing of records. (0108 NS, MCM.) 
97. Miscellaneous matters. 
a. Remission and suspension. 
MCM.) 
b. Vacation of suspension. 
c. Interruptions of execution of a sentence. 
(0113 NS, MCM.): 
d. Changes in: place of confinement. 
Chapter XX—APPELLATE REVIEW—EXE- 
CUTION OF SENTENCES 


98. General. (Only first sentence applica- 
ble.) 


106. Restoration. 

108. Finality of court-martial judgments. 
Chapter XXII—OATHS 

112. Oaths in trials by courts-martial. 

113. Authority to administer oaths. 

114. Forms of oaths (of persons who testify). 
Chapter XXIII—INCIDENTAL MATTERS 

115. Attendance of witnesses. 

116. Employment of experts. 

117. Depositions. 

118. Contempts. 


119. Expenses of courts-martial. 
MCM.) 


(0109 and 


(0109 NS, 


(0118 NS, 


Chapter XXIV—INSANITY 


Chapter XX V—PUNISHMENTS 
125. General limitations. 
126. Miscellaneous limitations. 
c. Special and summary courts-martial. 
(2) Summary courts-martial. 
(3) General comments. 

e. Enlisted persons; prisoners sentenced to 
punitive discharge. (But see ALNAV 54 of 25 
June 1951.) 

f. Reprimand; admonition. 

g. Restriction to limits. 

h. Forfeiture; fine; detention of pay. 

j. Confinement at hard labor. 

k. Hard labor without confinement. 

127. Maximum limits of punishments. 


Chapter XXVII—RULES OF EVIDENCE 
Chapter XXVIII—PUNITIVE ARTICLES 


Appendix 4—FORMS FOR ORDERS AP- 
POINTING COURTS-MARTIAL 
c. Summary court-martial appointing or- 
ders. 


Appendix 5—CHARGE SHEET 


Appendix 6—FORMS FOR CHARGES AND 
SPECIFICATIONS 


Appendix 8—PROCEDURE FOR TRIALS 
BEFORE GENERAL AND _ SPECIAL 
COURTS-MARTIAL 

a. Trial procedure. 
b. Contempt procedure. 
118.) 

Appendix 11—FORM FOR RECORD OF 
TRIAL BY SUMMARY COURT-MARTIAL. 
(Same as page 4 of charge sheet.) 

Appendix 12—TABLE OF COMMONLY IN- 
CLUDED OFFENSES 

Appendix 13—FORMS OF SENTENCES 

Appendix 14—FORMS FOR ACTION BY 
CONVENING AUTHORITY 

a. Summary courts-martial. 

Appendix 17—SUBPOENA FOR CIVILIAN 
WITNESS 

Appendix 183—INTERROGATORIES AND 
DEPOSITIONS 


Appendix 19—WARRANT OF ATTACH- 
MENT ¢ 


(See paragraph 79a.) 


(See paragraph 
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TAX LIABILITIES OF SERVICE PERSONNEL 


By LT JAY H. SMITH, USNR 


When a serviceman changes his place of 
abode from one State to another, he auto- 
matically faces the possibility of taxation by 
both States. The chances of that happening, 
however, are minimized by the Soldiers’ and 
Sailors’ Civil Relief Act. 





“A ND IT CAME TO PASS in those days, 

that there went out a decree from Caesar 
Augustus, that all the world should be taxed. 
. . . And all went to be taxed, every one into 
his own city” (St. Luke, Chapter 2). 

Embodied in that statement are at least two 
concepts applicable to the present discussion. 
The proposition that everyone should be taxed 
in his own city still merits our consideration and 
approval today. The sections dealing with 


taxes, as contained in the Soldiers’ and Sailors’ 
Civil Relief Act, as amended (section 514 of the 
Soldiers’ and Sailors’ Civil Relief Act of 1940, 


amended, and as extended by the Selective Serv- 
ice Act of 1948) attempt to assure members of 
the armed forces that they will be subject to 
certain forms of taxation only at the place of 
their permanent home. In Caesar’s day the 
people went only to their own city to be taxed 
and the principle underlying that portion of the 
decree is thus perpetuated. 

The second concept relates to the right, or 
power, to tax. The extent of the power can be 
seen from the fact that Caesar decreed “all the 
world should be taxed”. There one man had 
sufficient authority to dictate to all the world. 
As history will verify, Caesar Augustus had 
succeeded in conquering all of the known world 
and had subjected the people of the known world 
to his will. It would appear that the decree was 
published sometime after 29 B. C. when the 
Roman Republic ended and Caesar Augustus 
became master of the Roman State. Rome was 
then the only sovereign state in the civilized 
world and a world government had been estab- 
lished. 


The day has long passed when any one man, 
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or sovereign power, has the requisite authori-y 
to issue an order which all the world is bound ‘o 
obey. In the United States no one authori‘y 
has the sole right to dictate the taxes which shell 
be paid by all citizens. Today the taxing power 
is apportioned between the Federal Govern- 
ment, the States, and the local municipalities 
and each may tax within specified limits. The 
elimination of the central taxing authority has 
not been an unmitigated blessing. With the 
social development which deposed the monarch 
and placed the governing power in local groups, 
there has been a resultant multiplication of sep- 
arate, and sometimes conflicting, jurisdictions, 
each with limited power to harass the taxpayer. 
In order to understand the function and appli- 
cation of the Soldiers’ and Sailors’ Civil Relief 
Act it might be helpful to review briefly the two 
basic concepts that are affected by the act. The 
act is of Nation-wide application with no specific 
exemption as to privileged communities. It 
applies to the 48 States, The District of Colum- 
bia, the Territories and possessions of the 
United States, and all of the local jurisdictions 
which make up those larger entities. The basic 
concepts affected by the act are (1) jurisdiction 
to tax, and (2) domicile of the serviceman. 
The taxes affected are the personal property 
taxes, which are usually imposed by the local 
county or city, and income taxes which are 
usually imposed by the State. Of secondary 
importance are the relief provisions applicable 
to the registration and licensing of automobiles, 
the details of which are normally controlled by 
the State. Regardless of the taxing authority, 
provided it is not the Federal Government, the 
protection afforded by the Soldiers’ and Sailors’ 
Civil Relief Act is available to the serviceman. 


Jurisdiction 


The establishment of a system of separate 
sovereign States has necessitated the drawing 
of definite geographical boundaries within 
which each State must confine the exercise of 
its authority, for outside of its boundaries a 
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State has no authority to impose its will or 
spread its burdens. 

It is essential to the validity of a tax that 
some aspect of the property, either physical or 
lezal, shall be within the territorial jurisdiction 
of the taxing power. Not only is the operation 


o! State or local law limited to persons and prop- 


ei ty within the boundaries of the State or mu- 
nicipality, but property which is wholly and 
e: clusively within the jurisdiction of another 
S: ate, or municipality, receives none of the pro- 
te :tion for which the tax is supposedly a meas- 
u'e of compensation. This theory of “benefits 
received” has its most familiar application in 
the case of land which, to be taxable, must be 
pl. ysically within the boundaries of the taxing 
power. The argument against the taxability of 
land that lies wholly within the jurisdiction of 
al other power has, during the past 50 years, 
been applied to tangible personal property lying 
beyond the boundaries of a State’s jurisdiction. 
It is reasoned, as in the case of land, that the 
personal property is not only beyond the sover- 
eiznty, but further, it does not and can not re- 
ceive protection under the laws of a State other 
than the State where it is actually present. In 
reading the cases on the subject of taxing juris- 
diction it is well to keep in mind the differences 
between tangible and intangible property. The 
former being taxed at the place of its physical 
location while the latter is often taxed at the 
domicile of its owner, regardless of where the 
evidence of the intangible property is kept. 
These differences will be discussed in greater 
detail below. 


Real property 

Authority to tax various forms of property is 
subject to some general rules, all of which are 
not as well settled as the tax attorney might 
wish. It can be considered, however, that real 
property (land) may be taxed only in the State 
in which it lies, and any property that consti- 
tutes an interest in the land may likewise be 
taxed only by the State in which the land is 
located. 

Land is, of course, something which cannot be 
moved about to suit the purposes of its owner, 
hence no great amount of litigation has been 


| required to establish the locale of its taxable 


situs or to determine the extent of the State’s 
jurisdiction over the land. Because of the im- 


mobility of land and the ease with which it can 
be located, it has been a basic taxable in most 
jurisdictions. The result being, that with some 
very limited exceptions, real property is taxable 
in all States. Land has been considered by ad- 
vocates of the “‘one tax” system as the basic 
commodity from which all taxes should properly 
flow. Such a theory arose at a time when land 
was the principle source and evidence of wealth, 
it could not be concealed and it furnished a reli- 
able measurement of the owner’s ability to pay. 
The shift of emphasis to the more intangible 
sources of wealth, which has taken place within 
the last century, has deprived the “one tax” 
people of much of their argument, with the re- 
sult that the theory is no longer seriously con- 
sidered by most taxing authorities. 


Personal property 


Tangible personal property, as mentioned 
above, is most frequently subjected to taxation 
at the place where the property is permanently 
located. This has not always been the case, for 
as late as the beginning of the twentieth century 
there was a common assumption that personal 
property, tangible as well as intangible, might 
be taxed, or at least employed as the measure of 
a personal tax, at the owner’s domicile. During 
the period that such a concept had its greatest 
acceptance, personal property consisted in a 
large measure of personal belongings, such as 
household goods and farm equipment, that were 
located and employed at the domicile of the 
owner. In this situation, the place of the prop- 
erty’s physical location and the owner’s domi- 
cile coincided, thus obviating the problem of 
dual situs. The effects of this theory may still 
be found in many of the taxing statutes, but it 
no longer commands the support of a majority 
of taxing bodies. In the case of Union Refrig- 
erator Transit Co. Vv. Kentucky (199 U.S. 194), 
it is interesting to note the extent to which the 
real property argument of “protection received” 
is applied to the taxation of personal property. 
The court stated: 

“The argument against the taxability of land 
within the jurisdiction of another State applies 
with equal cogency to tangible personal prop- 
erty beyond the jurisdiction. It is not only 
beyond the sovereignty of the taxing State but 
does not and cannot receive protection under its 
laws. True, a resident owner may receive an 
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income from such property, but the same may 
be said of real estate within a foreign jurisdic- 
tion. Whatever be the rights of the State with 
respect to the taxation of such income, it is 


clearly beyond its power to tax the land from ' 


which the income is derived.” 


Due to the fact that intangible personal prop- 
erty may be held secretly, and must be located by 
its legal attributes rather than its physical pres- 
ence, a more complex problem is presented in 
attempting to fix its taxable situs. Such prop- 
erty must be reached through its owner or 
through some incident of the employment of the 
rights of which the intangible property is merely 
evidence. As a practical matter the intangible 
property can be subjected to tax only at the 
domicile of its owner or at the business situs of 
the property. Frequently these are in two sep- 
arate States, one which insists upon taxing the 
property at the place of the owner’s domicile 
and the other insisting upon taxing the property 
at its business situs. In such a situation double 
taxation, for which no ready-made remedy 
exists, is apt to result. With the word of cau- 


tion, “watch the State statutes and so regulate 
your transactions so as to avoid subjecting the 
property to two jurisdictions,” it may be pre- 
sumed that the taxable situs of intangibles will 


be the domicile of their owner. 

In determining the taxable situs of intangi- 
bles the doctrine of “Mobilia Sequuntur Per- 
sonam” is frequently applied. Black’s Law Dic- 
tionary translates it as “Movables follow the 
[law of the] person.” The United States Su- 
preme Court, in Curry v. McCandless (307 U.S. 
357) has taken the trouble to explain that the 
maxim “Mobilia Sequuntur Personam” means 
only “that it is the identity or association of in- 
tangibles with the person of their owner at his 
domicile which gives jurisdiction to tax”. 


Income 


In the field of income tax the rule seems to be 
“catch-as-catch-can”. The taxing authorities 
rely either upon the right to tax a resident (dom- 
iciliary) upon his income, regardless of the 
source from which derived, relying upon the 
jurisdiction over the person because of his dom- 
icile, or, where the State cannot reach the indi- 
vidual, the tax is imposed on the income, where 
the services are performed or where the source 
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of the income is within the jurisdiction of the 
taxing State. 

Residents are taxed upon their income from 
within the State on the basis that the State has 
dual jurisdiction, first, over the person by reason 
of domicile, and secondly, over the income where 
its source is within the State. 

Residents deriving income from without the 
State, are taxed on the basis of the State’s juris- 
diction over the person. This has been ap- 
proved in New York v. Graves (300 U. S. 308) 
where the court stated : 

“Income is not necessarily clothed with the 
tax immunity enjoyed by its source ; a State may 
tax its residents upon net income from a busi- 
ness whose assets, located wholly without the 
State, are beyond its taxing power.” 

Nonresidents, deriving income from within 
the State are taxed on that income on the basis 
of the State’s jurisdiction over its source. 
Shaffer v. Carter (252 U. S. 37) states it as 
follows: 

“Just as a State may impose income taxes 
upon its own citizens and residents whose per- 
sons are subject to its control, it may, as a neces- 
sary consequence, levy a duty of like character, 
and not more onerous in its effect, upon the in- 
comes accruing to nonresidents from their prop- 
erty or business within the State, or their occu- 
pations carried on therein, enforcing payment, 
so far as it can, by the exercise of a just con- 
trol over persons and property within its 
boundaries.” 


Motor vehicle license and registration 


It has been held that a motor vehicle license 
or registration fee is a “privilege tax,” levied 
in the exercise of the police power, to control 
and regulate travel on the public highways. It 
is not to be considered as a “tax” on the motor 
vehicle but is a fee for using the highways. 
This power of a State to regulate the use of 
motor vehicles on its highways extends to non- 
residents as well as to residents, so that a State 
might prohibit the use of its highways by a for- 
eign motor vehicle, unless and until such vehicle 
is licensed in accordance with the State’s laws. 
Most of the States grant a nonresident the privi- 
lege of using the State’s highways for a period 
of from 30 to 90 days before local licensing is 
required. After the expiration of that length 
of time however, local licensing is usually re- 
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quired if the vehicle is to be maintained within 
the State. Since the tax is imposed as a privi- 
lege tax the right of imposition is not depend- 
ent upon either the domicile of the owner or 
the State’s control over the place where the 
vehicle is permanently located. 

Due to the nature of the tax, the amount 
tiereof is usually based on some factor which 
measures the extent of damage the vehicle will 
supposedly do to the highways. The usual 
measure is the weight of the vehicle, although 
several States compute the tax on the basis of 
the horsepower or a combination of weight and 
horsepower. 

The State, through its exclusive control of 
iis highways, is the logical unit to impose the 
license and registration tax. In some jurisdic- 
tions the local municipalities have been held to 
be without the power to exact such a tax. By 
way of the exercise of the local police power, 
however, many cities levy a fee which may be 
called a “vehicle tax,” a “city tax,” or some such 
name implying the exercise of local control. 


Domicile 


The words “domicile,” “residence,” and 
“home” are frequently treated, by. authors of 
legal articles, as being synonymous and are 
sometimes confused in case law and taxing stat- 
utes. In Walker’s Estate v. Walker (1 Mo. 
App. 404) the court said: 

“The difference between a residence and a 
domicile may not be capable of easy definition; 
but every one can see at least this distinction: 
A person domiciled in one State may, for tem- 
porary reasons, such as health, reside for one 
or more years in some other place deemed more 
favorable. He does not, by so doing, forfeit his 
domicile in the first State, or, in any proper 
sense, become a nonresident of it, unless some 
intention, manifested by some act, of abandon- 
ing his residence in the first State is shown.” 
Black’s Law Dictionary defines “domicile” as 
being: 

“That place where a man has his true, fixed, 
and permanent home and principal establish- 
ment, and to which whenever he is absent he 
has the intention of returning.” 

“Domicile” may be technically defined as the 
relation which the law creates between an indi- 
vidual and a particular locality or country, 
which in most instances carries with it citizen- 
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ship, with the resulting rights, duties and obli- 
gations incident to citizenship in the locality in 
which the domicile is established. 

It is easy to see why the terms are often con- 
fused, the word “domicile” being derived from 
the Latin “domus” meaning a home or dwelling 
house. For the purposes of this discussion the 
word “domicile” is used to mean that perma- 
nent place of abode where a person intends that 
his home shall be permanently established. He 
may temporarily reside elsewhere or have a 
summer home in Maine and a winter home in 
Florida, but the place where he intends to have 
his principal establishment, and where he so 
acts as to evidence that intent, shall be consid- 
ered his “domicile.” 

The law does not give a man a domicile merely 
so that he may be taxed there, nor is it a mere 
theory by which a State seeks to impose its bur- 
dens. Domicile, in most instances, governs all 
of the fundamental rights arising from citizen- 
ship by which a man’s legal status, both public 
and private, are determined. 

Every person has a domicile and it is incum- 
bent upon him to discover just where it is so that 
he may be assured of realizing his rights and 
fulfilling his obligations to the particular section 
of society to which he belongs. The courts have 
said: 

Kurilla v. Roth (38 A. 2d 862) : “Every per- 
son, in all circumstances and conditions, is 
deemed to have a domicile somewhere; and, in 
general, a domicile once established continues 
until superseded by a new domicile, and the old 
domicile is not lost until a new one is acquired.” 
Northwestern Mortgage & Security Co. v. Noel 
Const. Co. (300 N. W. 28) : “To effect the aban- 
donment of one’s domicile, there must be choice 
of a new domicile, actual residence in the place 
chosen, and intent that it be the principal and 
permanent residence.” Zimmerman v. Zimmer- 
man (155 P. 2d 293) : “Every person has at all 
times one domicile, and no person has more than 
one domicile at a time.” 

In Johnson v. Johnson (313 Ill. App. 193) it 
was held that one continuously in the naval serv- 

ice from the date of his graduation from the 
Naval Academy, was properly held a resident 
of the county of his birth, so as to give the circuit 
court of that county jurisdiction of an action 
brought by him for a divorce, it appearing that 
the only times he and his wife had kept house 
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outside of the State were for short periods in 
small apartments, and that at all other times he 
was on shipboard or on shore duty living alone. 
The fact that he had no bank or charge account 
at the place of his birth, nor ever voted there, 
or asked his wife to live there with him, was held 
insufficient to overcome or discredit his positive 
testimony that his place of birth had always 
been his legal residence and that he had always 
claimed it as such. From a study of such cases 
it should be clear that everyone has a domicile 
and the fact that a military man has the oppor- 
tunity to visit his place of domicile only infre- 
quently does not cast him adrift from his lasting 
and binding domiciliary ties. It is well settled 
that the domicile of a person is no way affected 
by his enlistment in the civil, military, or naval 
service of his country ; he does not thereby aban- 
don or lose the domicile which he had when he 
entered the service nor does he automatically 
acquire a domicile at the place where he is or- 
dered to serve. Johnson v. Benton (239 P. 60). 

Normally, there is a certain presumption that 
a person is domiciled at the place where he is 
presently making his home. In the military or 
naval service, however, the presumption is ren- 
dered inapplicable by application of the rule 
that a person cannot acquire a domicile of choice 


by any act which he does under legal or physical 


compulsion. In Gallagher v. Gallagher (214 
S. W. 516) the court stated: 

“Ordinarily, it is a presumption of law that 
where a person actually lives is his domicile, 
such presumption of course being rebuttable; 
but no such presumption could arise in the case 
of a soldier in active service, who has no choice 
of domicile, but must ordinarily cling to his dom- 
icile of origin. Ordinarily, an act of removal to 
a certain location, coupled with the intent to 
make a permanent residence there, might be 
sufficient to fix a domicile, but that is because 
the removal is voluntarily made, which could not 
occur in the case of a soldier in active service. 
It follows that the removal of the latter to a 
place and his residence there for years would not 
offer any probative evidence to corroborate evi- 
dence as to an intention to make the place his 
home, but it would be necessary to obtain other 
corroborative facts of that intention.” 

The fact that it is difficult for a person in 
the military service to acquire a new domicile is 
brought out in the case of Hawkins v. Winstead 
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(138 P. 2d 972) where the facts were substan- 
tially these: A private in the U. S. Army was 
married in South Carolina, and as the case so 
often is, was then stationed, for short periods of 
time in various other States. While stationed 
in Idaho he received permission to live outside 
the barracks and rented a room in a nearby city. 
With bona fide intent and purpose, he decided to 
make Idaho his home, registered as a voter, and 
remained there for approximately 6 months be- 
fore he was again transferred. Desiring to ob- 
tain a divorce he filed a complaint in Idaho and 
summons was served by publication. An Idaho 
statute required that the plaintiff in a divorce 
action in that State must have been domiciled in 
Idaho for 6 weeks prior to the commencement of 
the action. The trial court held that the court 
did not have jurisdiction since the domicile re- 
quirement had not been fulfilled. The court 
was of the opinion that a person could not ac- 
quire a new domicile while in the military serv- 
ice, evidently feeling that the private was resid- 
ing in the locality under the compulsion of mili- 
tary orders and not of his own choice, as is nec- 
essary for the establishment of a domicile. 
Upon appeal, the State Supreme Court held that 
a person in the military service can acquire 4 
domicile outside of his prior State if there is a 
concurrence of the essential facts and intent. 
The court held that the compulsion exerted by 
the military command does not prevent acquisi- 
tion of a new domicile if the facts, other than the 
fact of presently living in the area, are suffi- 
ciently compelling. 

In order that a solution to the question of 
domicile might be as clear as possible, military 
personnel might be well advised to sever just as 
few ties in the localities of their permanent 
homes, as is practical. Church affiliations, club 
memberships, automobile registration, bank ac- 
counts, title to property, voting and the official 
records of the Bureau of Naval Personnel, will 
all be helpful in proving that the individual has 
in fact selected a certain place as a permanent 
home. 

Mr. Harrison Tweed and Mr. Christopher S. 
Sargent, in an article entitled “Death and Taxes 
are Certain—But What of Domicile” (Harvard 
Law Review, vol. 53, page 68), set out what 
appears to be sound advice to the individual who 
is attempting to determine his domicile. It 
states: 
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“It is clear that the lawyer cannot give his 
client any magic formula which will fix his dom- 
ivile beyond dispute. Very much the contrary. 
The lawyer’s text to his client must be, ‘As ye 
hve, so shall ye be domiciled.’ He can say some- 
thing of this sort: ‘Your domicile will be fixed 
by the courts on the basis of the facts of your 
life as they are disclosed by the testimony. Al- 
most everything in the way of deliberation or 
artificiality will be largely discounted. The 
court will fix your domicile in the place which, 
as of the material date, it believes to have been 
your only home, or, if you had several places of 
abode which were of the dignity of homes, then 
at the principal one of them. In deciding 
whether you had a home, or in selecting your 
principal home, the court will neither be guided 
nor led astray by legal rules or legal fictions. It 
will approach the question realistically and in 
about the same way that the man in the street 
would approach it. If you wish te eliminate 
doubt as to where your domicile is, you can do 
it only by so living your life that it will be clear 
that there is only one place with which you are 
associated with sufficient intimacy to make it a 
a ss. 

Before leaving the subject of domicile let it be 
remembered that two things are necessary to 
establish a domicile, namely, some period of 
physical presence and an intent to remain. 


Double taxation 


With the multiplication of taxing jurisdic- 
tions and the improvement in the methods of 
transportation and communication, there has 
come about an increasing tendency of individ- 
uals to spread their activities, properties, and 
economic interests, which frequently gives rise 
to the problem of over-lapping or multiple juris- 
diction for tax purposes. When the same piece 
of property is subjected to the tax of two or 
more jurisdictions it is not technically “double 
taxation,” which is the dual imposition of the 
same tax by the same taxing authority upon the 
same piece of property. Regardless of the tech- 
nical names however, this type of doubling up 
on taxes has the effect of “double taxation,” and 
most authorities agree that it should be avoided 
upon equitable grounds if not upon the basis of 
a sound legal prohibition. In effect it forces 
one individual to bear a disproportionate share 
of the tax burden. That is often the penalty for 
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moving property from one jurisdiction to an- 
other. 

The United States Congress has recognized 
the inequities which may arise from the move- 
ment of personnel. In the Report of the Com- 
mittee on Military Affairs on Amendments, 6 
October 1942, it was stated that the purpose of 
the tax sections of the Soldiers’ and Sailors’ 
Civil Relief Act (sec. 574, U. S. C. Title 50, 
App.) is to prevent multiple State taxation of 
the property and income of military personnel 
serving within various taxing jurisdictions 
through no choice of their own. 


Soldiers’ and Sailors’ Civil Relief Act 


The Soldiers’ and Sailors’ Civil Relief Act 
affords members of the armed forces numerous 
avenues of relief from the usual process of civil 
law. As explained above its tax features con- 
trol the elements of “jurisdiction to tax” and 
“domicile”. The control over jurisdiction is 
found in the following provision of the Act: 

“For the purpose of taxation in respect of any person, 
or of his personal property, income, or gross income, by 
any State, Territory, possession, or political subdivision 
of any of the foregoing, or by the District of Columbia, 
such person shall not be deemed to have lost a residence 
or domicile in any State, Territory, possession, or politi- 
cal subdivision of any of the foregoing, or in the District 


_ of Columbia, solely by reason of being absent therefrom 


in compliance with military or naval orders, or to have 
acquired a residence or domicile in, or to have become 
resident in or a resident of, any other State, Territory, 
possession, or political subdivision of any of the fore- 
going, or the District of Columbia, while, and solely by 
reason of being so absent.” 

This provision includes the tax on personal 
property (both tangible and intangible), the in- 
come tax, and the tax on gross income. It de- 
nies the State of the individual’s immediate 
presence the right to impose those taxes where 
the State is basing its jurisdiction to tax upon 
the individual’s residence or upon any presump- 
tion of domicile within the taxing State. Notice 
that no relief is provided for the other forms of 
taxation, such as the local sales taxes, amuse- 
ment taxes, and real property taxes. Since the 
tax on real property is imposed on the basis of 
jurisdiction over the land, which is within the 
boundaries of the taxing State, the right to tax 
is wholly independent of the domicile of the 
owner. 

The portion of the act which deprives the 
State (place of duty station) of the right to im- 
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pose the tax, basing its jurisdiction upon the 
presence of the personal property within the 
boundaries of the State, or upon the fact that 
the income is earned within the State, is more 
truly a fiction and provides: 


“... For the purposes of taxation in respect of the 
personal property, income, or gross income of any such 
person by any State, Territory, possession, or political 
subdivision of any of the foregoing, or the District of 
Columbia, of which such person is not a resident or in 
which he is not domiciled, compensation for military or 
naval service shall not be deemed income for services 
performed within, or from sources within, such State, 
Territory, possession, political subdivision, or District, 
and personal property shall not be deemed to be located 
or present in or to have a situs for taxation in such 
State, Territory, possession, political subdivision, or 
District.” 


Directly following this there is the provision 
that denies the exemption to personal property 
used in a local trade or business or income 
(other than compensation for military services) 
arising from local activities. The provision is: 

“... Provided, that nothing contained in this shall 
prevent taxation by any State, Territory, possession, or 
political subdivision of any of the foregoing, or the Dis- 
trict of Columbia in respect of personal property used in 


or arising from a trade or business, if it otherwise has 
jurisdiction.” 


Understanding the basis of jurisdiction to 


tax, the above quoted sections of the act become 
self explanatory, but are worthy of detailed 


study. As to income, that is military pay, the 
money is not to be considered as payment for 
services performed within the State nor is it 
from a source within the State. The State has, 
thus, no jurisdiction over the person or the in- 
come. Since the State of the individual’s per- 
manent domicile retains jurisdiction over the 
individual’s person, that State has the right to 
tax the military compensation. As to personal 
property, unless it is used in a-local trade or 
business, it is removed from the boundaries of 
the State by a fiction of the law. 

The act further provides that the words “per- 
sonal property” shall include both tangible and 
intangible property and that the word “taxa- 
tion” shall include those excises usually imposed 
in respect of motor vehicles or the use thereof. 
The act provides: 

“. .. When used in this section, (a) the term ‘personal 
property’ shall include tangible and intangible property 


(including motor vehicles), and (b) the term ‘taxation’ 
shall include but not be limited to licenses, fees, or ex- 
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cises imposed in respect of motor vehicles or the use 
thereof, provided that the license, fee or excise requird 
by the State, Territory, possession or District of Colui- 
bia of which the person is a resident or in which he is 
domiciled has been paid.” 

In order to be exempt from the motor vehic'e 
licensing requirements of the State in which 
stationed, military personnel must have paid ail 
such taxes imposed by their “home” States. As 
to the other taxes, the act does not require that 
the claimed exemption be based on proof that 
the tax has been paid in the State of the indi- 
vidual’s permanent domicile. 
the “home” State’s taxes is a personal matter 
between the taxing officials of that State and the 
individual. The act clearly gives the State of 
the individual’s domicile the right to collect an 
income tax on military compensation, but what 
of the personal property tax? Some tax officials 
and officers within the Navy are of the firm 
opinion that the personal property is subject to 
the tax of the owner’s domicile even though such 
property is not present at such domicile during 
the tax year. This opinion is based on the fact 
that the act states: “. . . for the purpose of tax- 
ation in respect of any person, or of his personal 
property . . . such person shall not be deemed 
to have lost a residence or domicile . . . solely 
by reason of being absent therefrom in compli- 
ance with military or naval orders .. .” Itis 
contended that any statute which purports to 
grant a tax exemption must be strictly con- 
strued and a strict construction of the above 
grants the State of domicile jurisdiction to tax 
the property as though it had never left the 
State. It is the opinion of the writer that the 
above quoted provision affects domicile of the 
owner only, and since personal property is taxed 
on the basis of its physical presence within the 
boundaries of the taxing jurisdiction, the State 
of domicile cannot subject the property to tax. 
In view of the differences of opinion, care must 
be taken before a decision is reached to either 
pay or refuse to pay the personal property tax 
of the State of domicile. Each individual case 
will warrant separate consideration and no flat 
general statement of the rule can be considered 
universally applicable. 


Specific procedure 


The Judge Advocate General has expressed 
the opinion (Navy Department Bulletin 48- 
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690) that if a serviceman voluntarily registers 
his automobile, and obtains the license plates 
of the State of his temporary duty station, then 
such person has voluntarily waived the provi- 
sions of the Soldiers’ and Sailors’ Civil Relief 
Act as to that piece of property and must pay 
the State’s (or other local jurisdiction’s) per- 
sonal property tax on that specific piece of 
property. Most jurisdictions have also adopted 
that position. However, the Attorney General 
of North Carolina, by letter of 27 November 
1950, has taken the position that the mere act 
of registering the vehicle and obtaining license 
»lates from the State of North Carolina is not 
-ufficient to give that State jurisdiction to im- 
pose a personal property tax. His letter states, 
in part: 

“. , . ‘Personal property’ as used in the above 
quotations from the act of Congress (Soldiers’ 
and Sailors’ Civil Relief Act) by express pro- 
vision of subsection (2) of section 574 includes 
motor vehicles and the fact that a motor vehicle 
is registered and licensed in North Carolina is 
not sufficient, standing alone, to confer taxing 
jurisdiction on the State or any political sub- 
division thereof. Our Motor Vehicle Act au- 
thorizes the registration in this State of vehicles 
belonging to non-residents and such registra- 
tion does not have the effect of moving the tax- 
able situs of such vehicles to this State. (See, 
G. 8. 20-83.)” 


Claiming exemption from tax 


In the case of the personal property and in- 
come tax, exemption may be claimed by. filing 
with the tax officials a statement setting forth 
the individual’s status as a member of the armed 
forces. The form of the statement can be 
changed to cover the specific tax involved and 
may be altered to fit the facts as to place of 


duty station and domicile. The general form 
may be: 


Exemption from the tangible personal 
property tax of the State of 
is hereby claimed under the provisions of 
Section 514 of the Soldiers’ and Sailors’ 
Civil Relief Act, as Amended. The under- 
signed, whose permanent residence is in 
the State of isa 


member of the armed forces and is residing 
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in the State of solely 
in compliance with military orders requir- 
ing his presence in this area. 








(Name and rank or rating) 





(Local address) 





(Serial or file number) 


Wives and dependents of service men 


The act applies only to members of the armed 
forces and does not provide any measure of pro- 
tection, taxwise, to the wives, or other non- 
military dependents, of service men. The wife 
is fully taxable on her property within the State 
on “tax day” and is subject to the local income 
taxes as to all income earned in the State dur- 
ing the tax year. She may qualify as a resident, 
for income tax purposes, by maintaining a place 
of abode within any given State for a period 
of time, usually governed by statute. A typical 
statute, providing that the mere maintaining of 
a place of abode within the State for 6 months 
will qualify the individual as a resident (so that 
the State can tax the income) is found in the 
Virginia Statutes, Section 58-77 (8) : 

“The word ‘resident’ . . . includes every person domi- 
ciled in this State on the last day of the taxable year and 
every other person who, for more than 6 months of the 
taxable year, maintained his place of abode within this 
State, whether domiciled in this State or not... .” 
The service man does not become a resident, . 
taxable under the above provision, for the Civil 
Relief Act states: “. . . such person shall not 
be deemed to have . . . acquired a residence or 
domicile in, or to have become resident in or 
a resident of, any other State... .” 


Conclusion 


From that which has been discussed, it can 
be seen that the Soldiers’ and Sailors’ Civil Re- 
lief Act does not provide a tax mecca for the 
service man. Its purpose is merely to insure 
against multiple taxation for which the service 
man would otherwise have no defense. To sum- 
marize, the service man’s tax picture is this: 

1. Real estate is fully taxable by the jurisdic- 
tion within which the property lies. 

2. Personal property is exempt from local 
taxation (in the State of temporary abode) un- 


less the property is used in a local trade or 
business. 
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3. Military pay is exempt from the income 
tax of the place of temporary abode. Income 
arising from the local use of personal or real 
property, or local non-military employment, is 
not within the protective clauses of the act. 

4. Automobile license, registration, and local 
vehicle taxes are within the purview of the act, 
provided the license, fee or excise required by 
the State of which the individual is a permanent 
resident (domiciled) has been paid. 

The full cooperation of tax authorities is usu- 
ally extended to military personnel and most 
differences of opinion can be avoided by supply- 
ing those authorities with complete information. 


LEGAL ASSISTANCE ... 


(Continued from page 4) 


Since Louisiana is a jurisdiction having a body 
of law quite different in its concept and applica- 
tion from the basic laws of most of our States 
the availability of the services of the approxi- 
mately 40 Reserve officer-lawyers in New Or- 
leans was a source of the greatest benefit not 
only to the district but to the Navy as well. The 
services rendered by them were too numerous to 
mention or enumerate in an article of this kind. 
Another example I recall distinctly was an inci- 
dent which occurred in one of the cities in Texas. 
Considerable publicity of a foreclosure or 
threatened foreclosure of the home occupied by 
- a wife and children of a Reservist who had been 
recalled to duty brought about an inquiry at the 
Navy Department by a well-known public figure 
at the capital. When the Office of the Judge 
Advocate General communicated this problem 
to this headquarters inquiry was made through 
the channels made available under the directive 
of the Secretary of the Navy. A member of the 
civilian bar of that city immediately took the 
steps necessary to avert the threatened fore- 
closure. Here was another case of handling the 
problem at its inception. Had the foreclosure 
procedure been carried out it goes without say- 
ing the Reservist who was away from home 
would have been disturbed considerably every 
time he thought of the fact that his wife and 
children had lost their home during his absence. 

There is an additional value to the Navy to 
be obtained from a properly administered legal- 
assistance program. Because I deem it very 
important I have saved this point for my last 
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comment. The improvement of public relations 
can be enhanced strongly through a properly 
administered legal-assistance program by ac- 
tivities in the naval establishments, ashore and 
afloat. My pet theory about public relations 
is that the true test is how the members of the 
public themselves feel inwardly about the Navy. 
A corollary of that rule is that in order to have 
the public hold the Navy in esteem we must at 
all times see to it that our own people are well 
taken care of by the Navy and have a feeling 
of belonging to the Navy. When our own peoc- 
ple have that feeling it is a contagious one which 
the general public soon appreciates. The dou- 
ble result is then attained of improving the 
morale of our own people and at the same time 
of enhancing the sense of value in the minds of 
the public of the Navy we serve. The public 
in that manner comes to realize that when their 
own sons and daughters are in the service they 
will be cared for as members of a well managed 
team. 

This command has at all times maintainea 
that the importance of legal assistance cannot 
be overemphasized. When the Navy has among 
her possessions an institution which is valuable, 
it is only good sense to continue it and to 
strengthen it at every opportunity. Confident 
that my comments are based on experience, my 
recommendation is that the legal-assistance pro- 
gram be supported by every command and ac- 
tivity in the Navy for we are surely promoting 
the best interests of the Navy as a whole when 


we lend our support and encouragement to this 
program. 


MILITARY LAW ... 


(Continued from page 6) 


will go for naught if you fail in your responsi- 
bilities. 

And what are these responsibilities? In the 
first place, it should be your high resolve to fol- 
low the spirit as well as the letter of the new 
code. Speaking now as the Governor of the 
State of Massachusetts—I am called upon to 
enforce laws which are not worded precisely 
as I would have written them, or should have 
liked to have them written for ease of admin- 
istration. Nevertheless it is my sworn duty to 
carry out these laws in the spirit they were 
written and to the best of my ability. 
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Your responsibilities for administering the 
new system of naval justice do not differ in kind 
from my own as Governor. Regardless of what 
your personal feelings may be concerning the 
new system, it is your responsibility to give it a 
fair administration. Just as any defects in my 
administration, real or fancied, are brought to 
my attention—and somewhat forcibly too, I 
might add—so also will the Navy be called to 
account for poor administration of the new 
code. It is a matter of record in the Congres- 
sional debate on the subject that the Congress 
intends to follow closely the administration of 
this law. 

Secondly, be diligent and thorough in your 
administration of the new system. I am aware 
that for most of you, your assigned duties in 
the field of military justice will be collateral to 
your primary duties. Don’t regard “collateral” 
as being the equivalent of “less important’’. Re- 
member a court-martial is no less a Federal 
court than is the Supreme Court of the United 
States. In some respects, courts-martia] have 
greater power than any existing State court. 
As defense counsel you perform the same func- 
tions and owe the same obligations to the ac- 
cused as does a lawyer to his client in criminal 
cases in civilian courts. The fact that you may 
not have had the same legal training as a civil- 
ian lawyer may demand greater effort and more 





careful preparation on your part. It does not 
excuse an inadequate performance of your 
duties. Similarly, a district attorney has no 
greater responsibilities than does the trial 
counsel. Thus the successful administration of 
any law demands two basic attributes; first, 
and foremost, the honest attempt to administer 
the law in the spirit in which it was written, 
and second, a thorough-going knowledge of pro- 
visions of the law and a full acceptance of the 
responsibilities they entail. 

And I again emphasize that the end result of 
the new code, like the end result of any law, de- 
pends on the quality of administration. Those 
who administer a law can make or break it. 
During the trying time when the Navy as a 
whole is relatively unfamiliar with the changes 
brought about by the new code, the responsi- 
bility will largely rest with you who have re- 
ceived special training under the new system. 
Keep in mind that the manner in which the 
new code is administered will determine the 
pattern of its administration in the years to 
come, and you, to a large extent, will be respon- 
sible for the initial administration of justice 
under the UCMJ. It is within your power to 
determine the shape of things to come. May I 
congratulate each of you and wish you continued 
success in the challenge to come. 





INTERESTING FACTS ABOUT FLOGGING 


In 1848, as a result of the public clamor against flogging in the Navy, Congress finally 
took a hand in the matter. The Naval Appropriation Act of August 3, 1848, directed the 


Secretary of the Navy to report to Congress the number of persons in the naval service flogged 
in each of the years 1846 and 1847. . . . Secretary of the Navy John Y. Mason on February 5, 
1849, transmitted to the Senate copies of reports “‘so far as received.” 

Some of the more interesting cases in the published Senate document, with the number 


of lashes inflicted, are: 


Running in debt on shore—12 lashes with cats. 
Tapping liquor in spirit room—12 lashes with cats. 
Stealing pultry from the coop—12 lashes with cats. 


Doubling the grog tub—6 lashes with cats. 


Misbehavior at school—6 lashes with boys’ cats. 
Letting a bucket fall from aloft—12 lashes with boys’ cats. 


Cursing the corporal—8 lashes, 


Slow motion in getting into his boat—6 lashes. 


Being lousy—6 lashes with cats. 
Selling coffee—5 lashes with cats. 


Spitting on berth deck—6 lashes with colt. 


Dirty and unwashed clothes—12 lashes with cats. 
Stealing wig from Major Ringold—12 lashes with cats. 
Pumping ship on berth deck—12 lashes with cats. 


Spitting on a man—12 lashes with cats. 


Being naked on spar deck—9 lashes with cats. 


Telling master-at-arms to go to hell—6 lashes with colt. 
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